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PURPOSE
The purpose of this document is to assist counsel with the preparation of submissions for recovering costs for e-discovery professional fees and associated expenses.
LEGAL BACKGROUND
The regime for recovering costs in civil litigation in Ontario is governed by the Rules of Civil Procedure [Rules] and associated Tariffs.[footnoteRef:2] Tariff A (Lawyers’ Fees and Disbursements Allowable Under Rules 57.01 and 58.05) reads as follows: [2:  RRO 1990, Reg. 194 under the Courts of Justice Act, RSO 1990, cC43.] 

The fee for any step in a proceeding authorized by the Rules of Civil Procedure and the counsel fee for motions, applications, trials, references and appeals shall be determined in accordance with section 131 of the Courts of Justice Act[footnoteRef:3] and the factors set out in subrule 57.01 (1). [3:  Section 131 of the Courts of Justice Act provides that “[s]ubject to the provisions of an Act or rules of court, the costs of and incidental to a proceeding or a step in a proceeding are in the discretion of the court, and the court may determine by whom and to what extent the costs shall be paid.”] 

Where students-at-law or law clerks have provided services of a nature that the Law Society of Ontario authorizes them to provide, fees for those services may be allowed.
Subrule 57.01(1) provides as follows:
In exercising its discretion under section 131 of the Courts of Justice Act to award costs, the court may consider, in addition to the result in the proceeding and any offer to settle or to contribute made in writing,
(0.a) the principle of indemnity, including, where applicable, the experience of the lawyer for the party entitled to the costs as well as the rates charged and the hours spent by that lawyer;
(0.b) the amount of costs that an unsuccessful party could reasonably expect to pay in relation to the step in the proceeding for which costs are being fixed;
(a) the amount claimed and the amount recovered in the proceeding;
(b) the apportionment of liability;
(c) the complexity of the proceeding;
(d) the importance of the issues;
(e) the conduct of any party that tended to shorten or to lengthen unnecessarily the duration of the proceeding;
(f) whether any step in the proceeding was,
(i) improper, vexatious or unnecessary, or
(ii) taken through negligence, mistake or excessive caution;
(g) a party’s denial of or refusal to admit anything that should have been admitted;
(h) whether it is appropriate to award any costs or more than one set of costs where a party,
(i) commenced separate proceedings for claims that should have been made in one proceeding, or
(ii) in defending a proceeding separated unnecessarily from another party in the same interest or defended by a different lawyer;
(h.1) whether a party unreasonably objected to proceeding by telephone conference or video conference under rule 1.08; and
(i) any other matter relevant to the question of costs.
While Tariff A explicitly allows for recoverability of fees for services performed by counsel, students-at-law and law clerks, it does not specifically address services provided by e-discovery specialists or other professionals not included in these three categories. These non-legal professionals may hold titles such as e-Discovery Analyst, Case Manager, Project Manager, Client Services Manager or Review Manager. Regardless of their title, e-discovery professionals perform services that are necessary to the progress of the action and, more particularly, for the parties to meet their discovery obligations under the Rules. Their work promotes efficiency, enhances accuracy, safeguards against inadvertent disclosure of privileged documents and assists counsel in fact-finding and case development.
In Bellsam Contracting Limited v. Torgerson, Robinson AJ noted the omission of non-legal e-discovery professional fees from Tariff A, but stated he did not find that “such time is never recoverable as litigation costs”.[footnoteRef:4] Rather, the Court held that: [4:  2023 ONSC 5652 at paras 30-31 [Bellsam].] 

… since e-discovery specialists (or other non-legal individuals) are not contemplated by the Rules as persons whose services may be considered in awarding costs, parties wishing to claim recoverable time for them must make submissions on the nature of their services and the appropriateness of awarding costs for their time in the circumstances of the case before the court.[footnoteRef:5] [emphasis added] [5:  Ibid.] 

Accordingly, this document aims to provide a framework and language for the type of submissions contemplated by Bellsam to effectively demonstrate to the Court that the e-discovery services for which a cost award is sought were reasonably necessary for the conduct of the proceeding.
This document proceeds in two sections: First, we provide a variety of optional arguments that address various scenarios in which it would be reasonable to recover e-discovery costs. Specific guidance with respect to drafting submissions for costs generally is beyond the scope of this document. Counsel may opt to include or omit the arguments outlined in this section according to the specific needs of their case.
Next, we provide a glossary of e-discovery technology and services that outlines various key steps in the e-discovery process and their roles in advancing the progress of the action. Counsel may select the appropriate items to include in the reasoning portion of their submission.
EXAMPLE ARGUMENTS
The following paragraphs provide a synopsis of applicable law related to recovery of fees of non-lawyer professionals and related costs.
With respect to e-discovery costs that are simple flow-through disbursements, in Harris v. Leikin Group[footnoteRef:6], the Court held that e-discovery disbursements could be recovered under Tariff Item 35, which provides that costs are recoverable “… for any other disbursement reasonably necessary for the conduct of the proceeding ...”[footnoteRef:7] [6:  2011 ONSC 5474 at para 36 [Harris].]  [7:  Ibid.] 

In Wiener Städtische Versicherung AG v. Infrassure Ltd.[footnoteRef:8], the Ontario Superior Court of Justice adopted the reasoning of the Supreme Court of British Columbia in LeRoy v. Timberwest Forest Corp.[footnoteRef:9] namely, that document management database fees, or data hosting fees, are recoverable in the context of a document- intensive trial with a substantial amount of documentary evidence. [footnoteRef:10] In LeRoy, the Court agreed with the defendant’s submissions that data hosting fees are not part of a law firm’s overhead, such as rent or salaries, or general office expenses such as Microsoft Office 365. The fact that the e-discovery services were provided by a law firm was not relevant given that the costs were reasonable and proportionate in the circumstances.[footnoteRef:11] [8:  2023 ONSC 6433 [Wiener].]  [9:  2021 BCSC 2346 at paras 29-33.]  [10:  Wiener, supra note 9.]  [11:  LeRoy at paras 31-32] 

The Court also has the discretion to award e-discovery costs related to professional fees, including those incurred by counsel or third-party vendors.[footnoteRef:12] In order to recover costs that are not simply flow-through disbursements, parties must make submissions on the nature of their services and the appropriateness of awarding costs for their time in the circumstances of the case.[footnoteRef:13] [12:  Harris, supra note 6.; Wiener, supra note 9.]  [13:  Bellsam, supra note 5.] 

Further, parties in Ontario are obligated by the Discovery Plan Rule – Rule 29.1.03(4) – to consult and have regard to The Sedona Canada Principles Addressing Electronic Discovery, including the principles related to costs. Principle 12 provides that cost may be shifted from an unsuccessful to a successful party, and that contribution would generally include the costs of producing electronically stored information during discovery:
The reasonable costs of all phases of discovery of electronically stored information should generally be borne by the party producing it. In limited circumstances, it may be appropriate for the parties to arrive at a different allocation of costs on an interim basis, by either agreement or court order.
In most Canadian provinces and territories, the costs of discovery are traditionally borne by the producing party at the time they are incurred, with any shifting of costs potentially occurring at the end of the litigation, at which time the unsuccessful party may be required to contribute, in whole or in part, towards the costs (fees and disbursements) of the successful party. This contribution generally includes the allocation of the costs of producing ESI [electronically stored information] during the discovery phase of the litigation. [emphasis added][footnoteRef:14] [14:  The Sedona Conference, “The Sedona Canada Principles Addressing Electronic Discovery, Third Edition” (April 2021) at 97, online (pdf): Sedona Canada < https://thesedonaconference.org/sites/default/files/publications/The%20Sedona%20Canada%20Principles%20third%20edition%20%20%28April%202021%29.pdf>.] 

In addition to the above authorities, there are common factual scenarios that could contribute to arguments related to e-discovery cost awards. It is important to reference any conduct that should impact the award, for example failure to agree to or abide by a discovery plan;[footnoteRef:15] causing an unreasonable burden on opposing parties;[footnoteRef:16] or failure to take advantage of available technology.[footnoteRef:17] The following sections outline examples of these scenarios and the types of arguments that may be of assistance. [15:  Koolatron v Synergex, 2017 ONSC 4245 at para 79; see also LTS Infrastructure Services Ltd Partnership v Rohl et al, 2019 NWTSC 10 at para 35.]  [16:  Manchanda v Thethi, 2016 ONSC 3776.]  [17:  Cass v 1410088 Ontario Inc, 2018 ONSC 6959 at para 34.] 

Example Argument 1: No Discovery Plan
It is well-established law in Ontario that in the absence of a discovery plan made in accordance with the Rules, the Court may refuse to award costs: Rule 29.1.05.[footnoteRef:18] On a Discovery motion, the existence of a discovery plan should be taken into account. [18:  Thompson et al. v The Corporation of the Township of Perth East, 2024 CanLII 34728 (ON SC) at para 21; Lecompte v Doran, 2010 ONSC 6290 at paras 11-16.; and 1833761 Ontario Inc. v. 2253659 Ontario Inc, 2024 ONSC 5356, in which the Court contemplated finding the Defendant in default for failure to comply with Rule 29.1.03. See also H2 Canmore Apartments LP v Cormode & Dickson Construction Edmonton Ltd., 2024 ABKB 424.] 

Counsel may need to explain why costs should be awarded to their client despite the absence of a Discovery Plan. It would help to point to any attempts at collaboration or correspondence regarding the details that would normally be included in a discovery plan, i.e. scope of discovery, dates, timing, costs, manner of production, etc. [footnoteRef:19] [19:  Rastin v Hoag Family Farms Ltd. et al, 2024 ONSC 4511 at para 52.] 

Alternately, counsel might explain why the failure of an opposing party to collaborate in discovery planning, including but not limited to developing a discovery plan, had an impact of increasing discovery costs.
Example Argument 2: Discovery Plan Exists
A discovery plan could include both formal documents, such as the long and short form precedent Discovery Plans prepared by DEED, and informal plans such as emails or other written correspondence, as long as the contents of the discovery plan meet the Rule 29.1.03(3) requirements.
If a discovery plan was prepared, and the failure of a party to abide by that plan led to an increase in costs, then counsel should articulate the specifics of how that failure increased costs. For example:
The discovery plan in this case stated that [Party Name] would produce [scope of production]. This scope of production was required by [opposing party]’s request for [insert particulars, for example:
scope of production: date ranges, custodians, keywords, topics, concepts, or categories;
timing of production: how much time the discovery process was anticipated to take;
format of production: searchable PDF or original digital format, including details of ESI protocol; and
costs: was any cost sharing or limitation on costs anticipated by the plan?]
[Opposing Party] disregarded their discovery plan obligations by failing to [explain how the opposing party failed to meet the plan, for example by failing to utilize deduplication or email threading, produce records in an electronic format, follow an agreed-upon ESI protocol, or by taking an unreasonable amount of time to disclose documents]. Had they met their obligations, this motion would have been unnecessary.
In particular, show how failure to abide by a discovery plan resulted in unreasonable costs being incurred. The glossary of e-discovery technology and services at the end of this document may assist with demonstrating of how particular e-discovery steps save or, if skipped or misused, increase costs.
Example Argument 3: Costs Necessary to Progress of Action
In addition to, or instead of, demonstrating that an opposing party’s conduct led to increased costs, it may be necessary to demonstrate that counsel’s own costs were necessary for the expeditious and orderly progress of an action. Insert reasoning/facts/events to provide a basis for recovery of e-discovery fees and disbursements in this specific case, referencing the applicable fee items listed in Appendix A, including detailed explanation of why the costs are reasonable and noting the outcome of incurring those costs; specifically, how each item advances the orderly progress of the action. For example:
[Party] took steps to ensure the expeditious and cost-effective completion of the discovery process in a manner proportionate to the importance and complexity of the issues in dispute. For example: [Add details regarding why costs were originally incurred, as outlined in the discovery plan. Include details regarding the size of data collected, processed, reviewed. May want to reference requests made by opposing counsel regarding scope, e.g. date ranges, number of custodians.]
Use the details in the glossary at the end of this document to explain how the particular e-discovery costs incurred advanced the orderly progress of the action.
Example Argument 4: Costs incurred by Party resulted from request from Opposing Party
If costs were incurred to fulfill a request from the opposing party that proved to be unnecessary for the proceeding, include details of that request and the associated cost, for example: hosting expenses related to fulfilling a request for documents from a particular date range or custodians, which would have been unnecessary to produce but for an intention to accommodate the opposing party and thereby advance the progress of the action.
Example Argument 5: Opposing Party Incurred Unreasonable Costs
Costs incurred by [opposing party] were unnecessary and unreasonable because [add specific details, e.g. failure to engage expert advice or to use proper technology as appropriate to the complexity of the issues in the matter]. Costs might also be unreasonable if they are disproportionate to the volume of records reviewed and produced, or if the costs incurred were significantly higher than standard rates in the local e-discovery market. Counsel may also argue that costs are inflated because the opposing party insisted on production in a format other than original digital format.[footnoteRef:20] [20:  Note that there are several cases confirming that the original digital format is the gold standard for production. See, for example, 2038724 Ontario Ltd. v Quizno’s Canada Restaurant Corp, 2012 ONSC 6549 at para 131 and Questor Technology Inc v Stagg, 2022 ABQB 578 at para 114.] 

GLOSSARY OF E-DISCOVERY TECHNOLOGY AND SERVICES
The glossary on the following pages is organized according to the e-discovery process laid out in the Electronic Discovery Reference Model[footnoteRef:21]: [21:  EDRM, “Current EDRM Model” (2025), online: https://edrm.net/edrm-model/current/.] 

Identification – Locating potential sources of Electronically Stored Information [ESI]
Preservation – Ensuring that ESI is protected against inappropriate alteration or destruction
Collection – Gathering ESI for further use in the e-discovery process
Processing – Reducing the volume of ESI and converting it, if necessary, to forms more suitable for review and analysis
Review – Evaluating ESI for relevance and privilege
Analysis – Evaluating ESI for content and context
Production – Delivering ESI to others, e.g. opposing counsel
Presentation – Displaying ESI before audiences, e.g. at depositions, hearings, trials
Example e-Discovery Cost Submissions
Digital Evidence and E-Discovery Working Group
Copyright 2025


Example e-Discovery Cost Submissions
Digital Evidence and E-Discovery Working Group
Copyright 2025
For each specific task, the key manner in which it advances the progress of the action is set out. Counsel should explain the goals that were attained by the e-discovery project team to build a strong case for the reasonableness of each e-discovery cost.
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	Fee Item
	Description
	Outcome

	IDENTIFICATION

	Identification
	Determining the scope of potentially producible documents that may be subject to collection. This may involve searches, IT department and custodian interviews, and data mapping.
	Supports the performance of disclosure obligations.

	PRESERVATION & COLLECTION

	Preservation
	Ensuring the safekeeping of documents for collection. This may involve issuing legal holds, suspending auto-delete functions, preserving backups and metadata, etc. to prevent alteration or loss of potentially relevant documents.
	Supports the performance of disclosure obligations.
Prevents spoliation of data.

	Collection
	Isolating documents to make them available for analysis and review. This involves replicating, transferring and storing documents using appropriate technology and processes to ensure that the documents are not altered.
	Supports the performance of disclosure obligations.
Ensures integrity and authenticity of documents, including the preservation of metadata.

	PROCESSING

	Extraction of text and attached files
	Compiling data into an electronic database so that it can be analyzed and reviewed.
Processing can include extracting individual records from data containers, normalizing information, and building indexes to assist with search and analysis. It can also include determining the best method for deduplication, configuring time zone settings, and deciding whether to exclude irrelevant file types.
Some processing tools contain features to assist with document translation, transcription of handwritten, audio or video records, access to password-protected documents and creation of PDF images.
	Lowers costs by reducing the number of documents subject to review by identifying and removing duplicates and system files.
Enables the analytics, artificial intelligence and searching capabilities of review software, which lowers costs by:
reducing the number of documents subject to review; and
improving the efficiency and accuracy of document review.

	Processing of opposing production
	Documents produced by another party to the action must themselves be loaded into a review platform for review and analysis.
If the opposing party produces documents without a load file, the documents may require processing or OCR to utilize the capabilities of a review platform.
	Enables the analytics, artificial intelligence and searching capabilities of review software, which lowers costs by improving the efficiency and accuracy of document review.

	ANALYSIS

	Running structured analytics
	Structured analytics group and label documents based on their textual similarities, and may include the following:
Email threading: gathering all documents in the same email chain together, including forwards, replies, and attachments, and suppressing an email when the entirety of the email is contained in another email.
Textual near-duplicate analysis: identifying documents that are textually similar and grouping them together. For example, a drafts and revised versions with minor edits can be analyzed together.
Domain analysis: using the domains of email senders and recipients to identify communications that are likely irrelevant (e.g. emails from online retailers), or likely privileged (e.g. emails with external counsel).
	Greatly reduces time and cost associated with counsel’s review and analysis of documents.
Lowers costs by:
reducing the number of documents subject to review; and
improving the efficiency and accuracy of document review.

	Search term reporting
	Search term reports indicate the prevalence of specified terms, usually suggestive of relevant or privileged content, which can identify documents to include or exclude from review.
	May lower costs by reducing the number of documents subject to review.
Search terms suggestive of relevant content support the performance of disclosure obligations.
Search terms suggestive of privileged content reduce the risk of inadvertent disclosure of privileged content.

	Date analysis
	Analysis and reporting on the volumes of data from specified time periods.
	May lower costs by reducing the number of documents subject to review.
Informs document review processes and strategy.

	Conceptual analytics
	Grouping documents by related concepts. Running conceptual analytics allows for tasks such as “clustering”, which finds patterns in data without the requirement of human review, by using linguistic and conceptual similarity to visually group similar documents together into a “cluster” of related documents. Similarly, conceptual analytics allows for searching data by concept instead of by search terms or Boolean searching.
	Focuses lawyers on key documents for review.
Lowers costs by:
reducing the number of documents subject to review; and
improving the efficiency and accuracy of document review.
Improves the efficiency of case analysis and development.

	Prompt engineering
	The process of writing and refining inputs to a generative AI system to encourage high-quality outputs.
	Focuses lawyers on key documents for review.
Lowers costs by reducing the number of documents subject to review.
Informs document review processes and strategy.
Improves the efficiency of case analysis and development.

	Data culling
	The use of analytical and technological tools to eliminate irrelevant documents from a potential review population.
	Focuses counsel on identifying documents for review.
Lowers costs by reducing the number of documents subject to review.

	Analysis of opposing production
	Analysis of a set of documents provided by another party to the action using any of the above processes.
	Focuses counsel on reviewing key productions from opposing party.
Informs document review processes and strategy.
Improves the efficiency of case analysis and development.

	REVIEW

	Workspace setup
	This includes tasks such as enabling user accounts and creating coding layouts containing fields in which subjective coding decisions (e.g. regarding relevance and privilege) will be recorded.
	Allows for the efficient review of documents and recording of information about documents being reviewed.
Lowers costs by improving the efficiency and accuracy of document review.

	Review strategy/ workflow planning
	Designing a workflow for the most efficient and accurate review of documents in accordance with counsel’s objectives. This may include the use of active learning, search terms, propagating coding across duplicates groups of documents, and bulk-coding of documents by file type or other criteria.
	Allows for the efficient review of documents and recording of information about documents being reviewed.
Lowers costs by:
reducing the number of documents subject to review; and
improving the efficiency and accuracy of document review.
Informs document review processes and strategy.
Supports the performance of disclosure obligations.
Reduces the risk of inadvertent disclosure of privileged information.

	Objective coding (including coding of productions received)
	Coding documents for objective criteria such as date, author, and title.
	Allows for efficient review, sorting and listing of review documents and production sets.
Lowers costs by improving the efficiency and accuracy of document review.

	Subjective coding (including review of productions received)
	Coding documents for subjective criteria such as relevance, privilege, issues, and PII.
	Lowers costs by improving the efficiency and accuracy of document review.
Informs case strategy.
Supports the performance of disclosure obligations.
Reduces the risk of inadvertent disclosure of privileged information.

	Review management
	Overseeing document review, including training reviewers, assigning review tasks, answering questions from reviewers, escalating reviewers’ questions to counsel as necessary, and disseminating instructions from counsel.
Managing the review tool over the course of the review, for example monitoring an active learning project, creating review searches and batches to be worked on, and adding or removing terms from persistent highlights.
	Lowers costs by improving the efficiency and accuracy of document review.
Supports the performance of disclosure obligations.
Reduces the risk of inadvertent disclosure of privileged information.

	Project management
	Serving as point-person for all members of a team engaged in the review process, including counsel, review team and technical experts. Ensuring fulfillment of high-level goals of budget and timeline. Conducting organizational tasks such as setting meetings and coordinating work among different team members.
	Ensures time and cost constraints are met.
Supports the performance of disclosure obligations.

	Reporting
	Reporting to counsel on the status of the review. The frequency of reporting and information to be reported will depend on counsel’s needs and the nature of the review.
Common details to be reported are the number of documents reviewed, the percentage of documents coded as relevant and the estimated completion date.
	Ensures that document review proceeds in accordance with legal counsel’s instructions and is properly supervised.

	QC and validation
	Assessing all or a selection of documents coded by the review team to ensure consistency and accuracy of work product.
Testing results of technical processes and procedures to ensure acceptable rates of performance and accuracy.
	Minimizes errors in coding decisions.
Supports the performance of disclosure obligations.
Reduces the risk of inadvertent disclosure of privileged information.

	PRODUCTION

	Determine production format requirements for delivery and receipt
	All work conducted by non-lawyers to prepare and/or negotiate the terms of a document exchange protocol with the opposing side.
A document exchange protocol sets out the format of the productions to be exchanged, including the load file format, which documents are to be produced as natives versus images, format of redactions, document naming convention and metadata fields to be produced.
	Supports the performance of disclosure obligations.
Improves the efficiency of case analysis and development.
Lowers costs by avoiding duplication of tasks, such as processing or objective coding.

	Identify production set
	Obtaining instructions from counsel regarding the criteria for producible documents, and building searches in the review tool to return all documents meeting this criteria.
	Supports the performance of disclosure obligations.
Reduces the risk of inadvertent disclosure of privileged information.

	Pre-production QC
	Ensuring all documents designated for production adhere to the production criteria, and obtaining instruction from counsel on any discrepancies and/or issues not contemplated by the exchange protocol.
	Supports the performance of disclosure obligations.
Reduces the risk of inadvertent disclosure of privileged information.

	Prepare production
	Instructing the review tool on the format requirements for various types of documents in the production in accordance with the document exchange protocol, for example to produce non-redacted documents as natives and redacted documents as images.
	Supports the performance of disclosure obligations.
Reduces the risk of inadvertent disclosure of privileged information.
Lowers costs by improving the efficiency of document review for the receiving party.

	Export production
	Copying the production from the review tool into load files format as set out in the document exchange protocol. Load files are key to expedient review of produced documents.
	Lowers costs by improving the efficiency of document review for the receiving party.
Supports the performance of disclosure obligations.
Reduces the risk of inadvertent disclosure of privileged information.

	Post-production validation
	Ensuring that the final deliverable conforms with expected metrics, such as the load files are in the correct formats, the numbers of natives and images are correct, and the redactions are in place.
	Supports the performance of disclosure obligations.
Reduces the risk of inadvertent disclosure of privileged information.

	Arrange for transfer of files to, and/or receipt of files from, opposing counsel
	All work conducted by non-lawyers to arrange for and execute delivery and/or receipt of a production, including providing and/or obtaining instructions for access to a File Transfer Protocol (FTP) site or for physical transfer of a hard drive, and encryption methods.
	Supports the performance of disclosure obligations.

	QC of opposing production
	Ensuring that the production received from opposing counsel complies with the document exchange protocol, including that it contains the correct load file types, document file types, and metadata fields.
	Supports the performance of disclosure obligations.

	PRESENTATION

	Case development
	Legal and support work in preparation for examinations for discovery, motions, trial, etc., such as creating a case chronology and preparing interview questions and responses to undertakings.
	Reduces counsel time required for preparation and reduces risk of errors.
Improves the efficiency of case analysis and development.

	Hearing support
	Preparing document submissions to court/tribunal; assisting with presentation of documents at hearing.
	Supports the orderly progress of the action.
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